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discrete tasks. In fact, Class Counsel’s lodestar is significantly less than the lodestar of counsel
for the direct purchaser class, the only other plaintiff group for whom such information is
publicly availabie."
4, The complexity and duration of the litigation

The complexity and duration of the litigation weighs in favor of the fee application. To
date, the litigation has taken more than four years and, absent settlement, a liability-only trial is
scheduled for January 2010. Following the filing of the initial complaints,'® Class Counsel
continued to conduct an extensive investigation and began arduous, hard fought discovery. In
addition to their original and consolidated pleadings, Class Counsel have (i} analyzed and coded
more than 1.2 miilion pages of documents using state-of-the-art document imaging system, (ii)
reviewed and analyzed hundreds of gigabytes of data, (iii) participated in mare than 40
depositions of fact witnesses involving a variety of complex subjects, and defended more than a
dozen depositions of Class Plaintiffs and experts, and (v) briefed and argued class certification,
dismissal and summary judgment motions, as well as preparation for trial. Jt. Decl. 4 4-48.

At the April 3, 2008 status conference, which included all plaintiffs except the Plaintiff
States, the Court set a November 2008 trial date for the generic competitors, direct purchaser
plaintiffs, retailer plaintiffs and Indirect Purchaser Plaintiffs. See April 3, 2008 Order [D.L 372].
As the Court had not yet ruled on the class certification motions, Class Counsel’s preparation for

trial necessarily included the entire range of their federal and state law claims. Even after the

" The counsel for the direct purchaser class plaintiffs reported a collective lodestar of over $21
million through February, 2009 [05-340, D.L. 531 at 36].

* The first Indirect Purchaser Class complaint was filed on June 6, 2005 [D.L 1] and their
Consolidated Class Action Complaint was filed on September 26, 2005 [D.1. 24].
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Court stayed all the state law claims, see Aug. 18, 2008 Mem. Order [D.L. 428], trial preparations
continued because the Court certified the federal claim for injunctive relicf, see Aug. 18, 2008
Order [D.I1. 430]. Ultimately, on October 17, 2008, the Court granted a request to stay Class
Plaintiffs’ federal claim, thereby removing them from the November 2008 trial,

On March 16, 2009, the Court set a January 2010 trial date. Class Counsel thereafter
engaged in renewed settlement negotiations that were lengthy and difficult, before reaching the
settlement. Jt. Decl. Y 49-62. The difficult circumstances surrounding settlement negotiations
— e.g., allocation between consumers and TPPs and the participation of counsel for the SHP
Group — significantly increased the complexity of those negotiations. See fin re Lucent
Technologies, Inc., Sec. Litig., 327 F. Supp. 2d 426, 434 (D.N.J. 2004) (“Additionally, the
settlement negotiations were inherently complicated, and Lead Counsel performed above and
beyond the call of duty in all facets of the negotiations process™).

In terms of complexity, therefore, this case must rank among the most complex and
difficult cases as it involves, among other things, novel legal theories, “battle of the experts” on

several complex subjects,'®

difficult state law issues and coordination with other plaintiffs
groups. Class Plaintiffs confronted the exact same factual and legal hurdles faced by the direct

purchaser class and, because they did not deal directly with Defendants, substantial additional

factual and legal obstacles."” The complexity of this litigation is abundantly suminarized by the

' In additional to more familiar subjects such as product market, damages and causation, the
experts opined on subjects such as pharmaceutical formulation and dissolution science,
pharmacokinetics, chemistry patents and generic manufacturing capacity.

' While it is well-settled that indirect purchasers cannot bring damage actions under Section 4
of the Clayton Act, 15 U.S.C. §15, see lllinois Brick Co. v. {llinois, 431 U.S. 720 (1977), it is
equally well-settled that individual states are free to permit indirect purchasers to recover
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fact that the parties to the coordinated litigation collectively served seventy-two (72) expert
reports (including replies) prepared by forty-six (46) different experts, all of whom were deposed.
It. Decl. Y 24-26.
5. The risk of nonpayment

A determination of a [air fee must include consideration of the uncertain nature of the fee,
the wholly contingent outlay of large 0ut-of—pocket sums by Class Counsel, and the fact that the
risks of failure and nonpayment are extremely high. Many cases recognize that attorneys’ risk is
“perhaps the foremost factor” in determining an appropriate fee award. Goldberger v. Integrated
Resources, Inc., 209 F.3d 43, 54 (2d Cir. 2000) (citation omitted). In frr re Washington Public
Paower Supply System Litig., 19 F.3d 1291 (9th Cir. 1994), the Ninth Circuit emphasized that;

It is an established practice in the private legal market to reward attorneys for
taking the risk of non-payment by paying them a premium over their normal
hourly rates for winning contingency cases. See Richard Posner, Economic
Analysis of Law § 21.9, at 534-35 (3d ed. 1986). Contingent fees that may far
exceed the market value of the services if rendered on a non-contingent basis are
accepted in the legal profession as a legitimate way of assuring competent
representation for plaintiffs who could not afford to pay on an hourly basis
regardless whether they win or lose. [Citations omitted.] As the court observed in
Behrens v. Wometco Enter., Inc., 118 F.R.D. 534, 548 (S.D. Fla. 1988), aff'd, 899
F.2d 21 (11th Cir. 1990), “[i]f this “bonus’ methodology did not exist, very few
lawyers could take on the representation of a class client given the investment of
substantial time, effort, and money, especially in light of the risks of recovering
nothing.”

19 F.3d at 1299-1300; see also Ressler v. Jacobsen, 149 F.R.D. 651, 656-57 (M.D. Fla. 1992)
(“In evaluating [the contingent risk] factor the Court will not ignore the pecuniary loss suffered

by plaintiff’s counsel in other actions where counsel received little or no fee.”).

damages under state law. California v. ARC America Corp., 490 U.S. 93 (1989). Class
Plaintiffs’ reliance on state law to recover damages rendered their actions significantly more
complex than the other plaintiffs’ actions against Defendants.
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The risk of no recovery in complex pharmaceutical class actions — especially on behalf
consumers and TPPs — is very real. There are many such actions in which counsel expended
thousands of hours, incurred substantial expenses, and yet received no remuneration despite their
diligence and expertise. For example, several of the petitioning firms were involved in fn re
Ciprafloxacin Hydrochloride Antitru.;'t Litig., C.A. No. 1:00MDL-1383 (E.D.N.Y.), investing
significant attorney time and expenses over the past ten years. Despite that excellent professional
etfort and expense, the litigation ended in defeat when the Supreme Court denied certiorari on
June 22, 2009. See /n re Ciprofloxacin Hydrochloride Antitrust Litig., 544 F.3d 1323 (Fed. Cir.
2008), cert. denied, 129 S, Ct. 2828 (2009). Indeed, even obtaining a favorable judgement or
verdict is not even a guarantee of ultimate success. See, e.g., In re Farmers Ins. Exchange,
Claims Representatives’ Overtime Pay Litig., 481 F.3d 1119 (9th Cir. 2007) ($52.5 million
judgment following bench trial reversed on appeal); Robbins v. Koger Props., Inc., 116 F.3d
1441 (11th Cir. 1997) (jury verdict of $81 million for plaintiffs against an accounting firm
reversed and judgment entered for defendant).

When Class Counsel undertook this litigation, there were no assurances that any fees
would ever be received. Class Counsel were aware that they would have to expend thousands of
hours, and well more than a million dollars, in prosecuting this case over an extended period of
time before having even a possibility of recovering a fee. Class Counsel alone bore the risk of
the case being dismissed at the pretrial stage, of not prevailing at trial, or even losing on appeal.
The risk was extreme from the cutset, as the defenses deployed against the claims were
vigorously asserted by skilled defense lawyers from some of the finest law firms in the country.

There has been no admission of wrongdoing. Notwithstanding this very real specter of
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nonpayment, Class Counsel have committed enormous resources of both time and money to the
vigorous and successtul prosecution of this litigation.

The extreme risk of non-payment most heavily favors Class Counsel’s one-third fee
request.

6. The amount of time devoted to the litigation

Class Counsel have devoted a tremendous amount of time to this litigation. Through
August 31, 2009, Class Counsel spent over 36,000 hours in prosecuting this case on behalf of the
Class for an aggregate lodestar of $14,772,144.70 and have incurred $1,936,242.59 in expenses.
See Exhibit A hereto & Jt. Decl. | 82-87. Through effective leadership, Co-Lead Counsel have
managed this case in a highly efficient manner. The bulk of the work was handled by a small
number of experienced attorneys with the five firms designated as Co-Lead Counsel and Liaison
Counsel. Assignments were atlocated to specific firms so as to avoid duplication, and discrete
teams of lawyers were designated to deal with specific areas of the litigation. In addition, where
appropriate, work was assigned to associates and para-professionals with lower billing rates.
These decisions evidence a suitable and appropriate allocation of resources. See also § IV. D
(regarding lodestar cross-check).

7. Awards in similar cases

A comparison of attorneys’ fees awarded in similar cases supports the one-third fee
requested by Class Counsel here, including the Court’s previous ruling awarding a one-third fee
to counsel for the direct purchaser class. See TriCor Direct Purchaser April 23, 2009 Order
[C.A. No. 05-340, D.I. 543] 9 11 (awarding counsel for direct purchaser class counsel one-third

of common fund, for fee of $83,333,333.33). The fee requested here is also consistent with fee
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awards in similar class cases, particularly a number of antitrust cases in the pharmaceutical arena.
See, e.g., In re Remeron Direct Purchaser Antitrust Litig., C.A. No. Civ.03-0083, 2005 WL
3008808, at *15-16 (D.N.J. Nov. 09, 2005) (one-third of $75 million); /n re Relafen Antitrust
Litig. [Direct Purchasers], C.A. No. 01-12239, 2004 U.S. Dist. LEXIS 28801, at *21 (D, Mass.
April 9, 2004) (one-third of $175 million); /i1 re Relafen Amtitrust Litig. [Indirect Purchasers],
231 F.R.D. 52, 79-82 (D. Mass. 2005) (one-third of $67 million, no fee on $8 million initial
payment to settling health plans); /n re Buspirone Antitrust Litig., C.A. No. 01-7951, 2003 U.S.
Dist. LEXIS 26538, at *11 (S.D.N.Y. April 11, 2003) (one-third of $220 million); /» re
Terazosin Hydrochloride Antitrust Litig., No. 99-MDL-1317, 2005 U.S, Dist, LEXIS 43082, at
*22 (S.D. Fla. Apr. 19, 2005) (one-third of $74 million); North Shore Hematology-Oncology
Assoc. P.C. v. Bristol Myers Squibb Co., C.A. No. 04-248 Order [D.1. 30] (D.D.C. Nov. 30,
2004) [Ex. B] (one-third of $50 million); /n re Lorazepam & Clorazepate Antitrust Litig., No.
MDL 1290, 2003 WL 22037741 (D.D.C. June 16, 2003) (30% of $35 million)."

In addition, courts within the Third Circuit have consistently awarded fees similar to the
fee requested by Class Counsel. See, e.g., /nn re OSB Antitrust Litig., C.A. No. 06-826, Order
[D.I. 947] (E.D. Pa. Dec. 9, 2008) [Ex. C] (one-third of $120 million); Bradburn Parent Teacher
Store, Inc. v. 3M, 513 F. Supp. 2d 322, 336-341 (E.D. Pa. 2007) (35% of $39.75 million);
Nichols v. SmithKline Beecham Corp., C.A. No. 00-6222, 2005 WL 950616 (E.D. Pa. April 22,

2005) (30% of $65 million); /n re Linerboard Antitrust Litig., No. MDL 1261, 2004 WL

Y See also, e.g., In re Vitumins Antitrust Litig., C.A. No. 99-197, 2001 WL 34312839, at *12
(D.D.C. July 16, 2001) (one-third fee in the amount of $123,188,032 in antitrust price-fixing
litigation); Gaskill v. Gordon, 160 F.3d 361, 363-64 (7th Cir. 1998) (awarding 38% of settlement
fund); /n re Pacific Enterprises Sec. Litig., 47 F.3d 373, 379 (9th Cir. 1995) (awarding 33% of
$12 million).
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1221350 (E.D. Pa. June 02, 2004) (30% of $202 million); Cullen v. Whitman Med. Corp., 197
F.R.D. 136, 150 (E.D. Pa. 2000) (“the award of one-third of the fund for attorneys’ fees is
consistent with fee awards in a number of recent decisions within this district™);. Indeed, “[a]
one-third fee from a common fund has been found to be typical by several courts within this
Circuit which have undertaken surveys of awards within the Third Circuit and others.” 17 re
Remeron Direct Purchaser Antitrust Litig., C.A. No. 03-0085, 2005 WL 3008808, at *15-16
(D.N.J. Nov. 09, 2005); see in re Rite Aid Corp. Sec. Litig., 396 F.3d at 306-07 (review of 289
settlements demonstrates “average attorney’s fees percentage [of] 31.71%” with a median value
that “turns out to be one-third”)."”

Therefore, in light of the percentages generally awarded in cases of this nature, the fee
requested by Class Counsel is well within the accepted range of reasonable attorneys’ fees
recovered in commmon fund cases.

8. The fee requested here is consistent with a privately negotiated contingent fee
in the marketplace

“[W]hen deciding on appropriate fee levels in common-fund cases, courts must do their
best to award counsel the market price for legal services, in light of the risk of nonpayment and
the normal rate of compensation in the market at the time.” /i re Synthroid Marketing Litig., 264
F.3d 712, 718 (7th Cir. 2001). “The object . . . is to give the lawyer what he would have gotten

in the way of a fee in an arm’s length negotiation.” /n re Continental Iilinois Sec. Litig., 962

' See also Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1050 n.4 (9th Cir. 2002), where the
Ninth Circuit included an exhaustive table of 34 cases generating recoveries of $54 million to
$185 million, all of which resulted in fee awards of 30% or more, including at the high end of the
scale, 40% of §185 million in fnn re Merry-Go-Round Enterprise, Inc., 244 B.R. 327 (Bnkr. D.
Md. 2000).
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F.2d 566, 572 (7th Cir. 1992). Consequently, courts often look to the private market when
assessing the reasonableness of the percentage fee. See in re Remeron Direct Purchaser
Antitrust Litig., C.A. No. 03-0085, 2005 WL 3008808, at *16 (D.N.J. Nov. 09, 2005) (approving
one-third fee: “The percentage-of-the-find method of awarding attorneys’ fees in class actions
should approximate the fee which would be negotiated if the lawyer were offering his or her
services in the private marketplace.”); Linerboard, 2004 WL 1221350, at *15 (*What the market
would pay is significant because, as the Seventh Circuit has explained, the goal of the fee setting
process is to ‘determine what the lawyer would have received if he were selling his service in the
market rather than being paid by Court Order.”) (quoting /rn re Coniinental Ill. Sec. Litig., 962
F.2d at 568); In re RJR Nabisco Inc. Sec. Litig., MDL No. 818, 1992 WL 210138, at *7
(S.D.N.Y. Aug. 24, 1992) (“What should govern [fee] awards is . . . what the market pays in
similar cases™).

[f this were non-class litigation, the customary contingent fee would likely range from
between thirty and forty percent of the recovery. See, e.g., Kirchoff'v. Flynn, 786 F.2d 320, 323
(7th Cir. 1986) (observing that “40% is the customary fee in tort litigation,” and noting with
approval a contract providing for a one-third contingent fee if the case settled prior to trial); /17 re
fkon Office Solutions, Inc. Sec. Litig., 194 F.R.D. 166, 194 (E.D. Pa. 2000) (“in private
contingency fee cases, particularly tort matters, plaintiffs> counsel routinely negotiate agreements

providing for between thirty and forty percent of any recovery™).
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0. The Benefits of the Settlement to the Indirect Purchaser Class were
attributable to the efforts of Class Counsel

The Third Circuit has suggested that, in evaluating a fee request, it “may be refevant and
important to consider” whether the benefits of the Settlement were attributable to the efforts of
others, such as government investigators, rather than class counsel. 47 & T, 455 F.3d at 165
(citing Prudential Sales Practices, 148 F.3d at 338). In Prudential, for example, the Court found
that the benefits created could be attributable to an investigation and remedial plan established by
state insurance regulators, 148 F.3d at 338.

Here, in contrast io Prudential, the $65.7 million Class Settlement Fund (and, indeed, the
bulk of the initial payment to the SHPs) are attributable to the efforts of Class Counsel alone.
There was no governmental action or investigation that prompted the filings of these actions.

The Court’s July 29, 2005 order [D.1. 9] authorized Co-Lead Counsel to enter settlement
negotiations with the Defendants, After a few discussions prior to the November 2008 trial,
those negotiations began in earnest in February, 2009 and ultimately resulted in the Stipulation of
Settlement [D.I. 505-2] filed May 7, 2008.

All of the plaintiff groups in this litigation benefitted from coordination (which enabled
Class Counsel to reduce their own time for certain tasks and share costs for certain experts), but
other plaintiff lawyers acted solely for the benefit of their own clients. The interest of other
plaintiffs sometimes diverged from the interests of the Class, and careful intramural negotiations
were often required to iron out a mutually beneficial resolution or, at a minimum, an approach

that allowed each constituency to maintain its position.”

** For example, there were differences among the plaintiff groups concerning the relevant market
and the factors relied on economics experts to forecast the “but for” world. Some issues had the
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At the time that the settlement was reached, all other plaintiff groups except for the
Plaintiff States had already reached settlements with Defendants, and the Plaintiff States cases
was in a still nascent stage. Class Counsel were the sole negotiators for the Class claims and the
settlement is attributable to their efforts alone,

10. Innovative Terms of Settlement

The innovative terms of the settlement and plan of allocation further support Class
Counsel’s requested fee. In order to reach a beneficial settlement for the Class, Class Counsel
were required to engage in delicate negotiations with both Defendants and the SHPs. The SHPs
are large insurance pians that collectively account for 75-90% of the privately insured lives in the
U.S. Although they are sophisticated companies represented by their own counsel, only one of
them brought suit against Defendants in an individual action (PacifiCare, C.A. No. 05-
591(SLR)). The others relied on the class actions to preserve their claims as indirect purchasers.
Defendants were understandably not receptive to settlement consideration without the
participation of these large TPPs in the resolution. Class Counsel successfully negotiated an
overall settlement amount with the Defendants, but also negotiated with attorneys for the SHPs
concerning the terms of their participation in that settlement amount. The resolution included a
substantial upfront payment to the SHPs on which Class Counsel could not claim attorneys’ fees,

but the SHPs otherwise agreed to participate in the administration of the settlement under the

potential to enhance one plaintiff groups’ claims to the detriment of other plaintiff groups’
claims. In order to maintain a united front and avoid being whipsawed by Defendants on these
issues, the plaintitfs groups made a concerted effort reconcile their approaches. The difference in
approaches and other practical considerations ultimately required that Class Plaintiffs seek the
Court’s permission to remove themselves from the November 2008 trial a few weeks before it
commenced.
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same terms as other TPP Class member. They are required to submit claims to the Claims
Administrator who, in the process of administering all claims, will reconcile or “true up” the
SHPs’ claim amounts, recognizing the credit they already received from the initial payment. The
details of this process are set forth in the Plan of Allocation between Class Counsel and SHPs.
Nalven Decl. [D.I. 5305], Ex. 2..

[n addition, in an effort to increase distributions to consumers, Class Counsel have
developed innovative approaches to getting settlement proceeds into the hands of injured
consumers. In particular, as part of the resolution with the SHPs, the SHPs have agreed to use
reasonable best efforts to provide consumer co-payment data and contact information with
respect to their insureds to the Claims Administrator. The TPP Claim Form also requests (but
does not require) such information from class TPPs.*’ This Court has recognized that consumer
claims rates are generally low, because many people will not take the time to submit a small
claim. See Warfarin, 212 F.R.D. at 258. These novel mechanisms promise to greatly enlarge the
pool of consumers who will receive settlement payment from the settlement fund. Class .
Counsel’s innovative effort overcome some of the practical obstacles to consumer claims
processing further supports their fee application. Cf. Relafen, 231 F.R.D. at 80 (approving fee of
one-third of $67 million common fund: “[T]he class attorneys have worked with enthusiasm and
have been creative in their attempt to compensate as many members of the consumer class as

possible.”).

*! The Qualified Protective Order [D.L 510] assures that consumer data will be treated with
appropriate confidentiality under HIPAA.
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D. Lodestar Cross-Check Confirms the Reasonableness of the Requested Fee

While the percentage of the fund method is heavily favored, courts in this Circuit also
cross-check the reasonableness of a proposed fee award with the loadstar method. See Warfarin,
212 F.R.D. at 263 {citing Gunter, 223 F.3d at 195 n.1). The lodestar is calculated by multiplying
the number of hours reasonably worked on the client’s case by a reasonable hourly billing rate for
such services based on the given geographical area, the nature of the services provided, and the
attorney’s experience. “When performing the lodestar analysis as a cross check on the fee award,
the court may find it sufficient to review time summaries rather than the actual billing records.”
Warfarin, 212 F.R.D. at 263 (citing Gunter, 223 F.3d at 195 n. 1, 200); see also Rite Aid, 396
F.3d at 306-07. After calculating a base lodestar, “[t]he Court may then multiply the lodestar
calculation to take into account the risks of non-recovery, to provide a reward for an
extraordinary result, or to encourage counsel to continue to undertake important litigation.”
Varacallo, 226 F.R.D. at 254 (citation omitted).”

The fee requested by Class Counsel here is fair and reasonable when analyzed under the
lodestar/multiplier approach as a cross-check. As reflected in Exhibit A and the Joint
Declaration, Exs. 1-22, Class Counsel’s lodestar through August 31, 2009, is $14,772,144.70 and
the requested fee results in a multiplier of less than 1.5, which is well below the effective
multiplier awarded to counsel for the direct purchaser plaintiffs and others. See 7riCor Direct

Purchaser April 23, 2009 Order [C.A. No. 05-340, D 1. 54379 11(1) (“[A] one-third fee award

** “The Third Circuit has held that the lodestar may be increased or decreased by the Court after
considering (1) ‘the contingent nature of success’ and (2) the quality of the attorney’s work.” fn
re Residential Doors Antitrust Litig., C.A. No. 94-3744, 1998 WL 151804, at *10 (E.D. Pa. Apr.
2, 1998) (citations omitted); see alfso Gunter, 223 F.3d at 195 n.1.

4.
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would equate to a lodestar multiplier of approximately 3.9."); New England Carpenters Health
Benefits Fund v. First Databank, Inc., C.A. No. 05-11148, 2009 WL 2408560 (D. Mass. Aug. 3,
2009) ("I award the amount of $70,000,000, which represents a multiplier of about 8.3 times
lodestar”.); The Stop & Shop Supermarket Co. v. SmithKline Beecham Corp., C.A. No. 03-4578,
2005 U.S. Dist. LEXIS 9705, at *60 (E.D. Pa. May 19, 2005) (approving multiplier of 15.6 in
Paxil antitrust litigation); In re Relafen Antitrust Litig. [ Direct Purchasers], C.A. No. 01-12239,
2004 U.S. Dist. LEXIS 28801 (D. Mass. April 9, 2004) (4.88 multiplier awarded); /i1 re
Buspirone Antitrust Litig., C.A. No. 01-7951, 2003 U.S. Dist. LEXIS 26538 (S.D.N.Y. April 11,
2003) (awarding fee equal to multiplier of 8.46); Nichols, 2005 WL 950616, at *24 (approving
multiplier of 3.15).7

Considering the circumstances of this litigation, a multiplier of less than 1.5 — which is
well below the effective multipliers approved by this and other courts in similar cases —
confinms that the requested fee is fair and reasonable.

Y. REIMBURSEMENT AND PAYMENT OF
CLASS COUNSEL’S EXPENSES

It is axiomatic that “[c]ounse! in common fund cases is entitled to reimbursement of
expenses that were adequately documented and reasonably and appropriately incurred in the
prosecution of the case.” /n re Cendant Corp., 232 F. Supp. 2d 327, 343 (D.N.J. 2002) (quoting
Inn re Safety Components Int'l, Inc., 166 F. Supp. 2d 72, 104 (D.N.I. 2001)); Abrams v.

Lightolier, Inc., 50 F.3d 1204, 1225 (3d Cir. 1995); see also Linerboard, 2004 WL 1221350, at

= See also Weiss v. Mercedes-Benz of N. Am., Inc., 899 F. Supp. 1297, 1304 (D.N.1.), aff"d, 66
F.3d 314 (3d Cir. 1995) (multiplier of 9.3 times hourly rate); /n re Rite Aid Corp. Secs. Litig.,
146 F. Supp. 2d 706, 736 (E.D. Pa. 2001) (multiplier of over 6); Linerboard, 2004 WL 1221350,
at *4 (approving a 2.66 multiplier).
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*4 (“Plaintiffs” counsel are also entitled to be reimbursed for all reasonable expenses necessary
for the sucéessﬁil prosecution of this litigation™) (citation omitted). Expenses are compensable
where the particular costs are of the type typically billed by attorneys to paying clients in the
marketplace.

In this case, Class Counsel’s expenses of $1,936,242.59 are detailed in the Joint
Declaration 19 82-87 & Exhibits 1-22 thereto. These expenses reflect the costs of prosecuting
this litigation, including substantial fees for expert witnesses; costs associated with computerized
research and creating and maintaining electronic document databases; travel and lodging
expenses in connection with court appearances and discovery throughout the country and in
France; copying; mail; and telephone and deposition transcripts.” Reimbursement of similar
expenses is routinely permitted.”

The categories of expenses for which Class Counsel seek reimbursement are the type of
expenses routinely charged to clients who pay counsel on an hourly basis. The largest
component of expenses is fees paid to experts and consultants who were instrumental in the
prosecution of this action relative to matters such as class certification, causation, damages,

pharmacokinetics, and pharmaceutical formulation and dissolution science. Coordination with

** In granting preliminary approval to the proposed settlement [D.I. 509], the Court authorized
expenditures from Class Settlement Fund to provide for notice and pre-approval claims
administration.

* See, e.g., Ohv. AT & T Corp., 225 FR.D. 142, 154 (D.N.].2004) (finding the following
expenses to be reasonable: “(1) travel and lodging, (2) local meetings and transportation, {3)
depositions, (4) photocopies, (5) messengers and express services, (6) telephone and fax, (7)
Lexis/Westlaw legal research, (8) filing, court and witness fees, (9) overtime and temp work, (10)
postage, (11) the cost of hiring a mediator, and (12) NJ Client Protection Fund-pro hac vice.”);
Remeron, 2005 WL 3008808, at *17 (same).
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other plaintiff groups on three experts concerning the generic manufacturers’ production capacity
enabled Class Counsel to save some expense, but each plaintiff group had to prepare to try its
own case. The expenses sought by Class Counsel were reasonably and necessarily incurred in
obtaining the favorable result for the Class. By way of comparison, Class Counsel’s expenses
are approximately $1.5 million less than the costs the Court awarded to counsel for the direct
purchaser plaintiffs. See 7iCor Direct Purchaser April 23, 2009 Order [C.A. No. 05-340, D.L
543] 9 11 {awarding reimbursement of expenses in the amount of $3,590,415.82).

Accordingly, Class Counsel’s application for reimbursement of expenses shouid be
granted. Cf. Safety Components, 166 F. Supp. 2d at 108 (citing 4brams, 50 F.3d at 1225);
Cullen, 197 F.R.D. at 151.

VL.  INCENTIVE AWARDS FOR NAMED PLAINTIFFS

Class Counsel respectfully requests that the Court approve the payment of incentive
awards in an amount totaling $170,000, representing $5,000 for each of ten consumer plaintiffs
and $20,000 for each of six TPP plaintiff. *“Like the attorneys in this case, the class
representatives have conferred benefits on all other class members and they deserve to be
compensated accordingly.” Linerboard, 2004 WL 1221350, at *18 (citation omitted).

The enforcement of the antitrust laws by private litigants is in the interest of the public
and should be encouraged. In responding to Defendants’ discovery requests, the Class Plaintiffs
have spent and will spend a significant amount of their own time and expense litigating these
cases for the benefit of the absent members of the Class. As is recognized by numerous courts,
their efforts should not go unrecognized. See, e.g., fn re Lorazepam & Clorazepate Antitrust

Litig., 205 F.R.D. 369, 400 {D.D.C. 2002) (“Incentive awards are not uncommon in class action
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litigation and particularly where a common fund has been created for the benefit of the entire
class. In fact, [c]ourts routinely approve incentive awards to compensate named plaintiffs for the
services they provided and the risks they incurred during the course of the class action litigation™)
(internal quotations and citation omitted); see also Bogosian v. Gulf Oil Corp., 621 F. Supp. 27,
32 (E.D. Pa. 1985) (*“The propriety of allowing modest compensation to class representatives
seems obvious™).

The amounts requested are comparable to amounts awarded in similar circumstances.
See, e.g.; Linerboard, 2004 WL 1221350, at *18 (approving $25,000 to each representative of
the classes); Fan Vianken v. Atl. Richfieid Co., 901 F. Supp. 294, 299-300 (N.D. Cal. 1995)
(awarding $50,000 to the named plaintiff); In re Dun & Bradstreet Credit Services Customer
Litig., 130 F.R.D. 366, 374 (5.D. Ohio 1990) (awarding $55,000 each to two named plaintiffs).
This Court has also approved incentive awards of $50,000 for each of the three direct purchaser
class plaintiffs. See TriCor Direct Purchaser April 23, 2009 Order [05-340, D.L. 54379 14.

The Class Plaintiffs have actively and effectively fulfilled their obligations as
representatives of the Class. Jt. Decl. §{ 22, 88. They complied and will continue to comply
with all reasonable demands and are providing significant assistance to counsel in the
prosecution of this case. For all of these reasons, the requested incentive awards are both
appropriate and reasonable,

VII. CONCLUSION

For all of the foregoing reasons, Class Counsel respectfully request that the Court award
them a total of $23,836,242.59, representing attorneys’ fees in the amount of $21,900,000.00,

reimbursement for expenses in the amount of $1,936,242.59, and grant incentive awards to the
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Class Plaintiffs totaling $170,000 (35,000 for each consumer Plaintiff and $20,000 for each TPP

Plaintiff).

Dated: September 8, 2009
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EXHIBIT A

SUMMARY OF CLASS COUNSEL’S LODESTAR & EXPENSES
Jt. Pecl. Firm Hours Lodestar Expenses
Ex. 1 *Lubaton Sucharow LLP 7,134.30 $3.211,620.00 $379,121.01
Ex.2 *{agens Berman Sobol Shapiro LLP 8.502.26 $2,764,440.00 $377,682.66
Ex.3 *Spector Roseman Kodrott & Willis, P.C. | 3,234.00 §2,292,178.75 $354,348.91
Ex. 4 *Cafferty Faucher LLP 3,1533.70 $2,600,257.73 $333.697.15
Ex.5 **Chimicles & Tikellis LLP 4,476.83 51,442,4532.50 $190,033.20
Ex. 6 Churfoos & Christensen, P.C. 519.90 $146,927.50 $20,793.67
Ex. 7 Criden & Love, P.A. 624.75 $252,960.00 $41,310.13
Ex. 8 Edeclson & Associntes LLP 88.10 $46,157.50 8215.13
Ex. 9 Fine, Kaplan & Black, RPC 820.30 $323,839.50 SE7.095.78
Ex. 10 Finkelstein Thompson LLP 374.90 $148,266.50 S12,303.52
Ex. il Freedman Boyd Hollander Goldberg ctal. | 425.45 $93,216.25 $52,191.63
Ex. i2 itarke & Clasby LLP 186.70 $68,898.00 $23.477.29
Ex. I3 Jacob, Burns, Orlove, Stanton ct al. 18.30 $5,321.20 $33.34
Ex. 14 Kalow &Springot LLP 394,00 5460,946.50 $32,587.00
Ex. 15 Kruuse, Kalfayan, Benink & Siavens LLP 88.90 $35,560.00 564.87
Ex. 16 Sadin Law Firm I’.C.. 218.25 540,381.25 516,128.82
Ex. 17 Sommers Schwartz P.C./), Thompson P.C. | 339.75 $147,552.75 524.416.22
Ex. 18 Stearns Weunver Miller Weissler et al, 122.20 $41,510.00 $6,371.44
Ex. 19 Ann D. White Law Qffices P.C. 460.50 $162,411.25 £7,598.70
Ex. 20 Wolf Popper LLP 679.70 $348,340.50 $16,938.09
Ex. 21 Zimmerman Reed, PLLP 466.90 5113,740.00 $28,791.06
Ex. 22 Zwerling Schuchter & Zwerling, LLP 44,20 525,166.00 $29.50

SUBTOTAL: 36,873.89 514,772,144.70 $1,935.229,12

Unpaid Expense, see It. Decl. 4 84 56,840.53

Litigation Fund Residual, Jt. Decl. § 85 (53,827.06}

TOTAL: 36,873.89 $14,772,144.70 51,936,242.59

* Co-Lead Class Counsel

** [inison Counsel



