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Name

Company

Descripiion

Lisa Castaneda

Abbott

general manager of Abbott’s dyslipidemia franchise, who
was knowledgeable regarding the development and
marketing of Tricor 145

Gene Cioschi

Teva

Marketing Manager, who was knowledgeable about the
pricing of Teva’s generic fenofibrate products

Jodi Devlin

Abbott

Director of Marketing, Primary Care, who was
knowledgeable regarding the development and marketing of
Tricor 160

David Doll

Impax

Executive Vice President of Commercial Operations, who
was knowledgeable of sales and marketing for Impax’s
generic fenofibrate products

Inga Feiter

Abbott

Director of National Accounts for Abbott, who was

knowledgeable regarding Tricor’s marketing to national
MCOs and national PBMs

Edward
Fiorentino

Abbott

Vice President of Marketing in the Pharmaceutical Division
responsible for U.S. marketed pharmaceutical products from
1994 to 1998

Joseph Fiske

Abbott

Director of Pricing and Contracting and Director of Pricing
and Planning, who had knowledge of Tricor pricing,
contracting, demand planning and pricing accounting

Robert Giordano

Research
By Design

Associate Director of Marketing Research for third party
Research By Design, who was knowledgeable of a project
for Abbott’s involving interviewing doctors on their
perceptions of potential new formulations of Tricor

Joseph
Grotzinger

Teva

senior manager who was knowledgeable about Teva’s sales
and pricing practices, and the market for fenofibrate products

Deborah Jaskot

Teva

Executive Director of Regulatory Affairs, who was
knowledgeable about Teva’s development, regulatory
approval, and preparedness to market its generic fenofibrate
products

Michael Jones

Abbott

General Manager of Dyslipidemia Franchise, who had
overall responsibility for the Tricor brand including strategy
and tactics and to pursue licensing opportunities

Jennifer King

Teva

Associate Director for Forecasting and Analysis
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Company

Description

Klaus
Kirchgassler

Fournier

Medical Director of the German affiliate, who was
knowledgeable of clinical trials, medical information,
pharmacovigilance and evaluating reports of physicians or
patients on the potential side effects of fenofibrate products,
and subsequently as Lipids Line Manager in the Global
Marketing Department, was knowledgeable about product
strategies for fenofibrate products

Ronald Lloyd

Abbott

Senior Product Manager for Hytrin at Abbott Laboratories
from June 1991 to August 1994, who was knowledgeable
about Abbott’s prior Hytrin market switch

Kathy McFarland

Abbott

Vice President of Lifecycle Management, who was
knowledgeable about the second market conversion

Guillaume
Leprieur

Fournier

Controller for U.S. Operations, who was knowledgeable
about the second market conversion

William Marth

Teva

President and CEO and formerly Executive Vice President of
Sales and Marketing, who was knowledgeable about the
decision to enter the market, costs of sales and profits on
Teva’s generic fenofibrate products

Gary John Mohr

Fournier

President of Fournier U.S., who was knowledgeable about
the first marlet conversion

George Morabito

Teva

Director of Market Planning, who was knowledgeable about
capacity planning and production volumes for Teva’s generic
fenofibrate products

Theresa Parker

Abbott

Manager of Trade Relations, who was knowledgeable about
communications to the trade and associations representing
irade customer classes on both market conversions of Tricor
and the Hytrin conversion

Marilou Reed

Abbott

Director of Regulatory Affairs, who was knowledgeable
about the first market conversion, and Abbott’s
understanding of the regulatory system which was critical for
the market switch strategy to succeed

Philippe
Reginault

Fournier

former Director of Pharmaceutical Development of Fournier,
who was knowledgeable about the research and development
of the formulations of the traditional 100 mg, 300 mg, and
250 mg capsules, and the 67mg and 200 mg comicronized
gel capsules of fenofibrate
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Name Company | Description
Mark Shaw Impax Director of Regulatory Affairs
Robert Simko Abbott Assistant Director of the Health Economics Outcomes and

Research Group (HEOR), who was knowledgeable about the
retrospective chart reviews Abbott sponsored in an attempt
to demonstrate the superiority of Tricor 145

Ted Smolenski Impax Associate Director of Market Planning, who was
knowledgeable about Impax’s development of generic
fenofibrate products

Douglas L. Sporn | Abbott Divisional Vice President for Regulatory Intelligence in the
FDA Liaison Office, who was knowledgeable about the
regulatory filings made in connection with Tricor 160 and

145
James Abbott Vice President for Dyslipidemia, who was responsible for
Stolzenbach ' overseeing Tricor clinical activities

Agnes Westelink | Fournier | Director of Regulatory Affairs, who was knowledgeable
about Fournier’s understanding of the regulatory system
which was critical for the market switch strategy to succeed

John Wodarczyk | Teva Director of Customer Operations, who was knowledgeable
about incentives, credits, rebates, discounts, chargeback
processing to customers, pricing to the government (Public
Health Service, VA, Medicaid), contract terms and
conditions, product returns, and monitoring wholesaler
inventory levels in connection with Teva’s sales of generic
fenofibrate products

Daniel Yannicelli | Abbott Former Abbott Franchise Medical Director for
Cardiovascular/ Urology and subsequently Global Medical
Director for Tricor, who was knowledgeable about medical
affairs and clinical development, the design and conduct of
clinical studies required by the FDA, and life cycle
management for Tricor
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ATTACHMENT B

To the Joint Declaration of Class Counsel in Support of
Plaintiffs” Motions for Final Approval of Proposed
Settlement, Approval of Plan of Allocation and Award of
Attorneys’ Fees, Reimbursement of Expenses and Incentive
Award for Class Representatives
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ATTACHMENT B
EXPERT WITNESS DISCLOSURES
## | Expert Witness Party Reports Subject(s)
1 Charles King Il [ndirect 12/15/06 Product Market
Class/PacifiCare 10/8/07 (Reply)
Charles King [II Indirect Class 12/15/06 Damages
5/1/07 (supp.)
10/8/07 (Reply)
2 Richard H. Grimm Indirect 12/15/06 Retrospective study
Class/PacifiCare §/10/07 (Reply) analysis; markeling
materials; product
improvements
3 Stanley A. Kaplan Indirect 12/15/06 Pharmaceulical ~
Class/PacifiCare 8/10/07 (Reply) formulation and
dissolution science
4 Robert C, Nelson Indirecl 12/15/06 Product improvements;
Class/PacifiCare 8/10/07 (Reply) | FDA regulalions;
pharmacodynamics/pharm
acokinetics
3 Jack C. Goldstein Directs 12/15/06 Patent Process
B/10/07 (Reply)
6 Jeffery J. Leitzinger Directs 12/15/06 liability/damages
10/8/07 (Reply)
7 Eldon H. Nyhart, Jr. Directs 12/15/06 Pharmacology
8/10/07 (Reply)
8 Dr. Edmund Elder Directs 12/15/06 Pharmaceutical Science re
8/10/07 (Reply) | patent claims
9 Stephen W. Directs . 12/15/06 Generic
Schondelmeyer 10/8/07 (Reply) | competilion/regulatory
economic factors
10 | Cheryl Zimmerman Directs 12/15/06 Pharmacokinetics/
8/10/07 (Reply) | improvements
11 | Philip Lavin Directs 12/15/06 biostatistics
8/10/07 (Repiy)
12 | Tain M. Cockburn Teva 12/15/06 Product market/damages

10/8/07 (Reply)
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13 | Loyd V. Allen, Ir. Teva 12/15/06 Pharmaceulics/
10/8/07 (Reply) | dissolution
14 | Dr. Peter R. Griffiths Teva 12/15/06 Chemistry/patent claims
15 | Vivian A, Gray Teva 12/15/06 dissclution testing
8/10/07 {Reply)
16 | Gerhard Levy [mpax 12/15/06 Pharmaceutical
8/10/07 (Reply) formulation
17 | Arthur H. Kibbe Impax 12/15/06 Pharmaceutical patent
8/10/07 (Reply} | issues
18 | Douglas Flanagan Impax 12/15/06 Pharmaceutical palent
8/10/07 (Reply) | issues
19 | Dr. Gregory K. Impax 12/15/06 Economics/damages
Leonard 10/8/07 (Reply)
20 | Hal J. Singer PacifiCare 12/15/06 damages
1/8/07 (Reply)
21 | Arthur Schwartzbard Directs 1/16/07 product improvement
8/10/07 (Reply)
22 | Keith B. Leffler Directs 12/15/06 Economic/ competitive
10/8/07 (Reply} | impact
23 | Arthur H. Goldberg Defendants 4/18/07 patent issues
24 | James McGinty Defendants 4/18/07 pharmaccutical
formulation
25 | Dr. Lawrence Defendants 4/18/07 FDA
Goldkind 10/8/07 (Reply)
26 | Dr. Peter H. Jones Defendants 4/17/07 physician perspective/
10/8/07 (Reply) improvements
27 | Joseph V. Colaianni Defendants 4/18/07 patent infringement
28 | Laurence H. Pretty Defendants 4/18/07 patent/ Walker Process
29 | Dr. Robert O. Williams | Defendants 4/18/07 chemistry/ordinary skill
I
30 | Steven R. Byrn Defendanis 4/18/07 patent infringement
31 | Dr. Gordon Amidon Defendants 4/18/07 pharmaceutical chemistry

-ii-
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## | Expert Witness Party Reports Subject(s)

32 | Richard I. Gilbert, Defendants 6/29/07 economics/ product
Ph.D. market

33 | Margaret E. Guerin- Defendants 6/29/07 economics/ damages
Calvert

34 | Sally A. Look Defendants 6/29/07 generic mfg capacity

35 | David 1. Greenblatl, Teva 712107 clinical pharmacology
M.D.

36 | Gerald F. Meyer Teva/Impax FI18/07. DA

37 | Sander J. Robins, M.D. | Teva/Impax 7/13/07 clinical improvement

38 | Rodolfo Soto, M.D. Teva/Impax 7/20/07 prescribing physician

39 | John T. Goolkasian Teva/lmpax 8/10/07 patent

40 | Michael Derposits Teva/lmpax 8/10/07 patent litigation

41 | Michael R. Hamrill, Directs 8/10/07 pharmaceutical biotech
Ph.D.

42 | Dr. John Abramson | Directs 10/8/07 ATP I

43 | George Seaback Impax/All Plaintiffs | 10/08/07 [mpax capacity

44 1 Arvin P. Shroff, Ph.D Impax/All Plaintiffs | 10/08/07 Impax capacity

45 | Paul F. O"Connell Teva/All Plaintiffs 10/8/07 Teva’s capacity

46 | Ronald Sawchuk, Defendants 10/10/07 Pharmacokinelics

Ph.D.

-iii-
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ATTACHMENT C

To the Joint Declaration of Class Counsel in Support of
Plaintiffs’ Motions for Final Approval of Proposed
Settlement, Approval of Plan of Allocation and Award of
Attorneys’ Fees, Reimbursement of Expenses and Incentive
Award for Class Representatives
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UNITED STATES DISTRICT COURT

DISTRICT OF DELAWARE
IN RE TRICOR INDIRECT PURCHASER )
ANTITRUST LITIGATION ) C.A. No, 05-360 (SLR) (Consolidated)
)
THIS DOCUMENT RELATES TO: )
)
ALL ACTIONS )
)

DECLARATION OF CONSUMER ATLLOCATION COUNSEL
JEFFREY 8. ISFVAN AND LOUIS C. RICCIARDI

Jeffrey 5. Istvan and Louis C. Ricciardi, counse] for Plaintiff Diana Kim and the class,
state as follows:

1. ‘We are counsel far class representative Diana Kim in this action and serve as
Consumer Allocation Coﬁnsel in connection with the allocation of the settlement proceeds
among consumer and third-party payor (“TPP”) interests. We respectfully submit this
declaration in support of the motion for preliminary approval of the proposed settlement and plan
of allocation.

2 Jeffrey S. Istvan is a member of Fine, Kaplan and Black, R.P.C. (*Fine Kaplan”
or “the Firm™) end L.om's C. Ricciardi is Of Counsel to the Firm. M. Istvan is admitted to the
Pennsylvania bar and has practiced law since 1992. Mr. Ricciardi is admitted to the
Pennsylvania bar and has practiced law since 1993. Fine Kaplan is among class counse], and
individuelly represents Plaintiff Diana Kim, in the constituent action styled Kim v. 4bbott
Laboratories, ef. al, No. 03-426 (SLR) (D. Del.).

3. Both Mr. Istvan and Mr, Ricciardi have served as class connsel in numerous cases
involving antitrust and pharmaceutical pricing issucs. Mr, Istvan has served as lead counsel in

class action cases similar to this one, including fn re Remeron End-Payor Antitrust Litig., No.
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02-2007 (D.N.I.}, a case involving settlement allocation issues very similar to those present in
this case. Fine Kaplan also was co-lead counsel in /i re Lorazepam & Chlorazepate Antitrust
Litig., 99-cv-790 (D.D.C.). In addition, Mr. Istvan is allocation counsel in Jn re dir Cargo
Shipping Services, 06-MD-1775 (ED.N.Y.). Additional information about the qualifications and
experience of the Firm, and of Mr. [stvan and Mr. Riceiardi, is available on the Firm’s website at
www.FineKaplan.com.

4, In order to provide a structural protection of the n'atu:e approved in Jn re Farfarin
Sodium Antitrust Litig., 212 FR.D, 231, 250 (D. Del. 2002), af'd, 391 F.3d 516, 533 (34 Cir.
2004), Lead Class Counsel designated the Firm as Consumer Allocation Counsel near the outset
of the litigation. See Declaration of Patrick E. Cafferty in-Support of End-Payor Plaintiffs’
Motion for Appointment of Class Counsel [D.I. 109, May 8, 2006] 9.

5. In Mearch 2009, one of the Lead Class Counsel in the action contacted Mr. Istvan
and advised him thet the parties were engaped in active settlement negotiations, and that it was
probable that a tentative agreement would be reached in the forthcoming weeks concerning an
aggregate settlement amount to be paid by Defendants to settle all indirect purchaser claims.
Lead Class Counsel requested that Mr. Istvan and his Firm prepare to serve as Consml'ner
Allocation Counsel to protect the interests of consumers in obtaining a fair share of the potential
settlement.

6. Having worked on the case since its incepton, Mz, Istvan was familiar with the
proceedings, but in special preparation for the allocation conference, among other things, we
engaged in multiple meetings, conference calls and emeils with Lead Class Counsel, focusing
primarily on allocation-related matters; reviewed the multiple expert reports and testimony of

Class Plaintiffs* expert Dr, Charles King ITI, Defendants’ expert Margaret E. Guerin-Calvert, and

2
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PacifiCare’s expert, Dr. Hal Singer; spoke directly with Dr. I(mg and his staff and questioned
them not only on his opinions but on the opinions of Defendants’ expert; and conducted research
on allocation issues and objections in previous pharmacentical pricing cases. We invested
substantial time and resources in preparing for negotiation of the plan of allocation.

7. ‘While we understood that the task of negotiating the amount and terms of the
settlement allocation to be our responsibility as Consumer Allocation Counsel, we also had the
assistance of several ather capable attorneys with extensive experience in previous cases that
imvolved similar allocation issues, In particular, Assistant Atiorneys General Patricia Canners
and Elizaheth Arthur of Florida, who are prosecuting a governmental action against Defendants,
participated at the invitation of Lead Class Counsel. Like us, the attorneys from the Florida
Attomey General’s Office (who appeared only on behalf of Florida) understood that the purpose
of the session was not to assess the edequacy of the setilement as a whole, but rather to negotiate
a fair allocation of the prospective settlement proceeds, should the Court determine that the
settlement should be approved. Assistant Attorneys General Conner and Arthur have been .
personally involved in a number of similar cases, and they brought their professional experience
to bear in consideration of the allocation that was negotiated. Wells Wilkiinson, an attorney with
the Prescription Access Litigation consumer interest group (“PAif’), also participated in all
aspects of the allocation negotiations on behalf of consumers, and also hés experience with these
kinds of cases on behalf of consumers. All of the consumer representatives worked together
during the allocation negotiations, and the final allocation agreement reflects those collaborative
efforts.

8. We attended the allocation conference on March 24, 2009 at the offices of Hagens

Berman Sobol Shapiro LLP. The parties to the meeting inciuded TPP Allocation Counsel, a

3
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subgroup of TPPs referred to as the setlling heaith plans, or SHPs, and the consumer
representatives described above, Lead Class Counsel introduced the parties, announced the
tentative settlement amount to be allocated, and then excused themselves and lefi the parties to
negotiate the allocation of the proposed settlement. Lead Class _-Cmmsel remained available
throughout the day to answer questions and facilitate negotiations, but by and large the allocation
described herein was reached without further input from Lead Class Counsel.

9. Each of the parties to the allocation was represented by counsel with experience
in similar, previously-settled pharmaceutical litigation. Because of the experience of all counsel
present for the allocation conference, the parties were able to agree relatively quickly that, as had
been done in numerons previous seftlements, the allocation in this case wauld provide for two
separate settlement funds, one for consumers and one for TPPs. .Providing separate settlement
funds was intended in this case, as it had been in previous cases, to protect the interests of
consitmers. Paying all claims from a single fund would disadvantage consumess if the claims
rate of TPPs greatly exceeded that of consnmers, which was typically the case.

10.  In addition to creating a separate settlement fund to dedicate a significant portion
of the overall settlement to consumers, the SHP counsel agreed to exercise reasonable best
efforts to provide corresponding consumer claim data along with their insurer claim data
submitted as part of the claims administration process. While the esteblishment of a separate
consumer settlement fund was intended to guarantee that an app;:opriate percentage of the
settlement fund went to consumers, the SHPs’ agreement to produce consumer data was intended
to insure that settlement proceeds would be distribuied to as many consumers &s possible. We
believe that this will facilitate 8 wider and more accurate distribution of the consumer fund then

would otherwise be possible.



Case 1:05-cv-00360-SLR  Document 517-2  Filed 09/08/2009 Page 15 of 24

Case 1:05-cv-00360-SLR  Document 505-2  Filed 05/07/2009 Page 73 of 114

11.  The negotiating parties also agreed that thera would be na “spillover” from the
consumer settlement fund to the TPP .se.ttlemeut fund and vice versa. This agreement further
protects the interests of consumers by retaining the negotiated consumer allocation amount
regartless of the rates of claims, and requires that any funds remaining in the consumer |
settlement fimd after the initial distribution will be used for the henefit of consumer class
members,

12, With agreement on the basie structre of an allocation, the negotiating parties
then turned to the actual percentage allocation of the overall settlement fund between the
consumers aod TPPs. In this regard, the parties had the benefit of the damapes declarations of
plaintiffs® expert, Dr. King, wha at the direction of Lead Class Cnun;ael had performed an
analysis of damages to both consumer and TPPs class members. Dr. King’s damages reports
addressed three potential “but for” scenarios in which he c'alculated damages under both an
overcharge and an urjust enrichment methodology. These calculations, which were made in the
context of litigation, were the starfing point for the allocation ne-gotiations ; The negotiating
parties also considered Defendants’® experts® declarations and their criticisme of Dr. King's
declarations,

13.  The negotiating parties eventually arrived at a.ﬁngl allocation between TPPs
{including the SHPs} and consumers, with each subclass contributing proportionately to litigation
costs, and each paying its own costs of notice and administration. All participants recognizéd
that notice and administration costs will be higher for consumers than for TPPs, which was &
significant factor in the final allocation. We believe that the negotiated allocation is a fair
outcome for the consumer Class members, and that it is strengthened by the SHPs’ agreement to

provide consumer claims data end the “no spillover™ provision, At the conclusion of the day-

5
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long negotiations, all of the consumer representatives felt that the allocation and related terms
reflected a fair result for consumers.

14,  Following tﬁe allocation conference, Lead Class Counsel circulated a draft Plan of
Allocation, We participated in further negotiation concerning the precise wording of the Plan of
Allocation, and requested & series of changes to assure that the P]ém of Allocation was consistent
with the intent of the agreement reached during the allocation. In addition, as part of the
drafting of the Plan of Allocation, Class TPPs also agreed to exercise reasonable best efforts to
request consumer claims data, a significant forther potentiat benefit to consurners.

15, Throughout the allocation process, we vigorously and effectively represented the
interests of consumer Class members. We believe that the sllocation agreement, reached after
exlensive and detailed research and negotiations, is fair, reasonai:le and adequate to copsumers
Class mentbers.

16.  We declare nnder penalty of perjury under the laws of the United States that the
foregoing is true and correct. If called as a witness I could and would testify competently
thereto.

Executed thig ) day of May, 2009.

4/4%/ L Zo2d

Jeffr “Couis C. Ricciardi
Fine aplan and Blaclk, R.P.C. Fine, Kaplan and Black, R.P.C.
1835 Market Street, 28" Floor 1835 Market Street, 28" Floor
Philadelphia, PA 12103 Philadelphia, PA 19103
{215) 567-6565 {215) 567-6565

- Fax: (215) 568-5872 Fax: (215) 568-5872

~_"Erhnil: listvan@finekaplan.com Email: lricciardi@finekaplan.com

T~ NOTARIAL SEAL 6
7 - ESTHER R, WHLLAMS,

: Notary Pubite

Cﬂ'lﬁ mmm

Hy Commisnion Explres Felo 8, 2012
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ATTACHMENT D

To the Joint Declaration of Class Counsel in Support of
Plaintiffs’ Motions for Final Approval of Proposed
Settlement, Approval of Plan of Allocation and Award of
Attorneys’ Fees, Reimbursement of Expenses and Incentive
Award for Class Representatives
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UNITED STATES DISTRICT COURT
DISTRICT OF DELAWARE

IN RE TRICOR INDIRECT PURCHASER )

ANTITRUST LITIGATION ) C.A. No. 05-360 (SLR)
} {Consalidaied)

THIS DOCUMENT RELATES TO: )
}

ALL ACTIONS )
)

DECARATION OF TPP ALLOCATION COUNSEL
JASON J. THOMPSON AND ANN K. MANDT

Jason J. Thompson and Ann K. Mandt state as follows:

L. We are counsel for class representative Sheet Metal Workers International
Association Local Union 28 (*Local 28™) in this action and serve as Third-Party Payor
("TPP") Allocation Counsel in connection with the allocation of the settlement fund
among the different interests within the Class. We submit this affidavit to ad\}ise the

Court of the process by which the settlerment fund was allocated between consumer and

TPP interests.
Background

2 fason J. Thompson is a partner of Sommers Schwariz P.C, and Chairman
of the firm’s Complex Litipation Department. Mr, Thompson is admitted to the bar in
the State of Michigan and has practiced law since 1992, Ann K. Mandt is an attarney
with the law firm of Charfoos & Christe?sen, P.C. Ms. Mandt is admitted to the bar in
the State of Michigan and has prﬁcticed 'I;w since 1997,

3. We have extensive experience in pharmaceutical class action Htigation and
in the representation of TPPs in these actions. In particular, we have represented TPPs,

and served on leadership committees, in the following cases:
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s Inre Amgen Off Label Marketing Litigation, MDL Np.1934 - Executive
Committee

« [ re Ditropan XL Antitrust Litigation, MDL No. 1761 - Co-lead Counsel

» [nre Newrontin Sales and Marketing Litigation, MDL No, 1629 - Purchase
Claims Commitlee

s Inre Vioxx Sales and Marleting Litigation, MDL No. 1657 - Purchase Claims
Committee

« Inre Bevira/Celebrex Sales and Marketing Litigation, MDL No. 1699 — TPP
Allocation Counsel

o Inre Zypreva Producis Liability Litigation, MDL Na. 1596 - Purchase Claims

Committee
Appointment as TPP Aliocation Counsel and Preparation for AHocation Conference

4, Local 28 is a TPP that paid or reimbursed for its members’ purchasers of
fenofibrate products, including Tricor. In 2006, we were advised by Ca-Lead Class
Counsel that they had requested in cunnectinﬁ with their filing for class certification that
we be appointed as TPP Allocation Counsel. See Declaration of Patrick E. Cafferty in
Support of End-Payor Plaintiffs’ Motion for Appointment of Class Counsel [D.1. 109,
Mnry 8, 20061 4 9.
5. In March 2009, Co-Lead Class Counsel advised us that they were engaged
in active settlement negoliations with Defendants and that there was likely to be a firm
settlement offer covering all indirect purchasers within the coming weeks. Accordingly,
we were advised to prepare for and attend an allocation conference to allocate a potentint
settlement fund between consumer and TPP interests. We were advised that although we
had worled alongside co-lead class counsel and as counsel for other class representatives
throughout the litigation, for these purposes we would work independently and our
loyalty was to be to TPPs.

f. Qur preparation included: multiple meetings and communications with

Co-Lead Class Counsel concerning a review of the claims and defenses in the case,

B}
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especially as they related to calculation of damages; review of the multiple expert reports
of Class Plaintiffs* expert Dr. Charles King Il and Defendants’ experts Margaret E.
Guerin-Calvert and Richard Gilbert; review of major motions, responses and decisions of
the Court; and review of settlement amount allocations in pharmacentical class actions
invalving TPPs and consumers, including fit re Warfarin Sodium Antitrust Litig., 212
F.R.D. 231, 250 (D. Del. 2002), aff'd, 391 F.3d 516, 533 (3d Cir. 2004) and a recent
settlement in the Bextra-Celebrex Marketing litigation, MDL No. 1699,
March 24, 2009 Allocation Conference

7. The allocation conference was held on March 24 at the offices of Co-Lead
Counsel Hagens Berman Sobol Shapiro LLP. In addition to ourselves, attendees included
the allocation representatives for consumers, including Consumer Allocation Counsel
Jeffrey Istvan and Louis Ricciardi of Fine, Koplan & Blacl, RPC; Assistant Aftorneys
General Elizabeth Artliur and Trish Conners from the Sinte of Florida, whao were
prosecuting a governmental Tricor action; representatives from the Boston-based
consumer advocacy group Prescription Access Litigation Project (“PAL"); and attomeys
representing large commercial Settling Health Plans (“SHPs™) (namely Richard Colen,
Mark Fischer, and Mark Sandmann). Co-Lead Counsel also were present, but aside from
making introductions and being available to provide pleadings, reports, and other
information, they did not participate.

8. Co-lead counsel advised us that they had reached a tentative indirect
purchaser totnl settlement amount and that we would be responsible for negotiating the
allocation of that amount between consumer and TPP interasts. At Co-Lead Class

Counsel’s request, each of us individually represented that we would listen carefully to
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each other’s explanntions and concerns and would negotiate in good faith. After these
introductory remarks, Co-Lead Class Counsel were excused and allocation meetings
began.

9. Initially, allocation counsel for TPPs (including SHPs) and consumers met
separately. Then counsel met together, Our discussions considered the expert reports,
various allocations by group, location, probable claims rates. The negotiating parties also
discussed mechanisms to drive consumer claims, including having SHPs utilize their
beneficiary data to identify co-pay members of the consumer class, including the issuing
of'checls directly to those persons. The AGs and PAL expressed their view that such an
etfort would dramatically increase the participation rate of consumers.

10, After a several hour initial group session, the twa groups — consumer
allocation counsel, AGs and PAL representatives on one side; and the TPP Allocation
Counsel and SHP counsel on the other — separated into separate conference rooms.
During the break-out sessions, we formulated our negotiation positions in an effort to
both explain the damages reports and to begin the process of reaching an sctual
percentage split of the total seftlement amount between the two groups.

11.  During the succeeding hours, many offers and counter offers were
exchanged. All negotiating parties attempted to agree upon an allocation reasonably
consistent with the data generated by experts that would allow consumers appropriate
recoveries while ot the same time providing the TPPs with fair compensation for their
considerable expenditures.

12, During the discussion, consumer allocation counsel, PAL representatives,

and the AGs considered various mechanisms of consumer distribution. Ultimately, the
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parties decided to allocate fixed percentages of the settlement fund to conswmers and
TPPs, with the subgroups contributing proportionately to litigation costs, and each side
paying its own costs of notice and administration, and no spillaver of funds from one
group o another.

13, In tlia late afternoon hours, allocation counsel for both consumers and
TPPs submitted a joint proposal to lead counsel regarding the proposed ailoeation
between consumers and TPPs comprising the indirect purchaser class and poyments from
this division of the settlement fund. We then drafted 2 memorandum of noderstanding
for all participants to review, edit, and sign, Throughout the process, the AG and PAL
representatives, as well as Consumer Allocation Counsel, demonstrated that they were
well-versed in the issues. SHP counsel also were highly conversant with the details of
their clients’ purchases and related damapes issues.
Negotiation and Drafting of Plan of Allocation and other Documents

14, Over the following days, the parties negotiated and drafted a formal Plan
of Allocation. During this peried, we were also provided by Co-Lead Class Counsel with
drafts of the Settlement Agreement and other relevant information. We also were called
upon to review the TPP claim form, including NDC codes and varous methods for
determining payment of TPP claims. The Plan of Allocation executed by the parties
accurately reflects the allocation agreement arrived at during the allocation conference
and subsequent negotiation over drafting.

15, The nepotiation and preparation of the Plan of Allocation reflects
substantinl investment of resources by skilled counsel experienced in these matters

exercising their independent judgment and advocating zealously on behalf of their
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assigned interest. Ultimately, these discussions and negotiations led to a joint
recommendation by us to Co-Lead Class Counsel as to each of the ahove matters, We
bave vigorously and adequately represented the interests of TPP class members in the
process of allocating the settlement proceeds. The ultimate allocation agreement that
restilted from our extensive and prolonged negotiations represents a genuine compromise
of differing views, that is fair, reasonable, adequate and in the best interest of TPP Class

members.

I declare under penalty of perjury nnder the laws of the United States that the foregoing is
true and correct. If called as a witness, I could aud would competently testify thereto,

a

JaSon J. Thompson :
Sommers Schwartz, P.C,
2000 Town Center, Suite 200
Southfield, MI 48075

{248) 355-0300

Executed this 7L day of May, 2009.

Ann K, Mandt

Charfoos & Christensen, P.C.
5050 Woodward Ave
Detroit, MI 48202

(313) 875-8080

Sworn to this 4‘&— day of
May, 2009

Dréra A, tichols, Holary Pubilc
Hicomb Eouly, Hicigan

My Comricdon Eqplrn 123114
Actng In Oakdund Counly, Michizan
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assigned interest. Ultimately, these discussions and negotiations led to a joint

recommendation by us to Co-Lead Class Counsel as to each of the above matters. We

bave vigorously and adequately represented the interests of TPP class members in the

process af allocating the settlement proceeds. The ultimate allocation agreement that

resulted from our extsnsive and prolonged negotiations represents a genuine compromise

of differing views, that is fair, reasonable, adequate and in the best interest of TPP Class

members.

I declare under penalty of pegjury under the laws of the United States that the foregoing is
true and correct. If called as a witness, I could and would competently testify thereto,

pa

Executed this Lw day of May, 2009.

Sworn to this @i'__"‘day of
May, 2009

-
U T END,
NOTARY PUBLIC

Kelly A. Elias.

“Macomb County, Michigan

“{Aeting in Wayne,County, MI)

My Commission Expires: 086/11/2011

Jason I, Thompson
Sommers Schwariz, P.C.
2000 Town Center, Suite 900
Southfield, MT 48073
(248) 3 135-0300
7
I’ ‘.' —
Z"-é"—l’\f\/ 4 ‘
Ann K, Mandt
Charfoos & Christensen, P.C,
5050 Woodward Ave

Detroit, MI 48202
(313) B75-808D




